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: Docket No. 75-2002 


PETITION FOR REHEARING 
WITH SUGGESTION FOR REHEARING EN BANC 


On December 1, 1975, this Court (The Honorable 
William H. Mulligan, The Honorable William H. Timbers, and 
The Honorable Roszel C. Thomsen) reversed the denial of ap¬ 
pellant Seiller's application to vacate the judgment of con¬ 
viction and set aside his guilty plea to two conspiracy 
counts (See footnote 11a to opinion by Timbers, J.). 

The Court affirmed the denial of appellant Seiller's applica¬ 
tion to vacate judgment of conviction and set aside his guilty 
plea to a third conspiracy count, but remanded for reconsidera¬ 
tion of sentence on that count. (A copy of this Court’s 
opinion is annexed hereto as Appendix A). 











In so doing, the majority of the court, in an opinion 
written by Judge Mulligan, found that the record of the plea 
proceedings failed to establish that there was a factual basis 

•r 

for the guilty pleas to the first two conspiracy counts. To 
the contrary, the majority found that appellant Seiller 
had expressly disavowed the guilty knowledge and intent 
requisite to a valid guilty plea on those two charges. The 
majority further found that appellant Seiller's responses 
indicated that he was pleading guilty to these two counts on 
the basis of a "misunderstanding of the crime charged" 

( slip op . at 6538). 

In affirming as to the guilty plea to the third con¬ 
spiracy count, the majoritv stated only that it agreed with 
the dissent's position that the requirements of Rule 11 
had been satisfied as to that count. 

All three conspiracy counts to which appellant 
Seiller pleaded guilty charged conspiracies to violate 18 
U.S.C. § 2314 . since the majority expressly found that appel¬ 
lant Seiller misunderstood the essential elements of that 
offense in pleading to the first two conspiracy counts, it 
was therefore impossible for him to have possessed the requi¬ 
site understanding of the elements of that same offense in 
pleading to the third count. Since federal law requires that 
a defendant plead "with understanding of the nature of the 
charges," this Court should grant rehearing to determine 
whether this requirement was satisfied as to the third count, 
and to reverse as to that count. 
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I 

At the plea proceeding in this case, appellant Seiller 
pleaded gnilty to three counts, each charging him with con¬ 
spiracy to knowingly transport stolen securities in foreign 
commerce, in "iolation of 18 U.S.C. $2314 and $371. 

On April 9, 1974, appellant Seiller filed an applica¬ 
tion to vacate his judgment and sentence on all three counts 
pursuant to 28 U.S.C. $2255. In that application, he argued 
that all three pleas were invalid under Rule 11, Federal 
Rules of Criminal Procedure and constitutional law both 
because he had pleaded v/ithout the requisite understanding 
of the crimes charged, and because there was no factual 
basis for the pleas. 

A:, .r the district court denied his application, 
appellant Seiller raised the same arguments in an appeal 
to this Court. On December 1, 1975, this Court reversed 
as to two of the counts but affirmed as to the third. 

Looking to appellant Seiller's admissions at the plea 
proceedings, the majority found that his admitted partici¬ 
pation in all three conspiracies had been limited to intro- 
» ducing the parties who thereafter transacted in the stolen 

securities ( Slip op . at 6538, 6539, 6542). As to the first 
two conspiracies, the majority found that appellant Seiller 
expressly denied having known that the securities to be trans¬ 
acted were stolen when he made these introductions ( slip op . 
at 6538, 6539). Rather, he only learned of the theft "later 
on" (slio oo. at 6539). 
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Federal law requires that a guilty plea is invalid 
unless the record of the plea proceeding establishes both 
(1) that there is a factual basis for the plea, and (2) 
that the defendant pleaded with "understanding of the nature 
of the charges." McCarthy v. United State.* , 394 U.S. 459 
(1969); Rule 11, Federal Rules of Criminal Procedure. 

Applying the requirement of a factual basis to this record, 
the majority found that these statements by appellant 
Seiller prevented a finding of the requisite factual basis 
for the guilty pleas to the first two counts. To the con¬ 
trary, the majority found that these statements consti¬ 
tuted "a denial of criminal intent and therefore a tacit 
assertion of innocence rather than guilt" ( slip op . at 6538). 

Applying the second requirement, that the defendant 
plead with "understanding of the nature of the charges," 
the majority found that since "the conduct Seiller admitted 
to was without criminal intent . . . his admission of guilt 
therefore only indicates his misunderstanding of the crime 
charged" ( slip op. at 6538). 'ppellant Seiller's responses 
at the plea proceeding "established . . . that he considered 
that his introduction of those who were selling securities not 
then known to him to be stolen made him a member of a con¬ 
spiracy to violate 18 U.S.C. §2314" ( slip op . at 6539). 

The majority found that, absent further clarification in the 
record, this apparent misunderstanding as to the nature of 
the charges invalidated the pleas as to the first two conspir¬ 
acy counts. 
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the majority 
of McCarthy 
the dissent 
that plea, 
the plea pro¬ 
to Mr. Reeves 
sell - to pur¬ 
chase stolen securities'.' (slip op. at 6530 (dissenting 
opinion)). Appellant Seiller challenges the Court's conclu¬ 
sion that this statement, without further clarification, pro¬ 
vides a sufficient factual basis for his guilty plea on the 
third charge.* Regardless of the resolution of that issue, 
however, this statment does not, given the majority's holding 
as to the other two counts, establish that appellant Seiller 
had the requisite understanding of the offense charged in 
the third count.** 


With respect to the third guilty plea, 
failed to analyze the individual requirements 
and Rule 11, stating only that it agreed with 
that Rule 11 had been complied with regarding 
As to that count, appellant Seiller stated at 
ceeding that he had "introduced Mr. Silverman 
. . . for the purpose to make arrangements to 


* Appellant Seiller's statement does not establish that 
he knew of Mr. Silverman and Mr. Reeve's intention to trans¬ 
act in stolen securities when he introduced them, or whether, 
as with the other two counts, he only learned of that "purpose" 
at some later date. The district court failed to inquire wheth- 
er appellant Seiller knew of this illegal purpose when the 
introduction was made. In light of the majority's determina¬ 
tion that appellant Seiller did not understand that it was neces 
sary for him to possess such guilty knowledge and intent at the 
time the introductions were made in order to be guilty of the 
crime charged, it was error for the majority to assume that his 
admission as to the third count provided a factual basis as to 
these essential elements. 

** The majority's opinion precludes it from relying on the 
views expressed in Judge Timber's dissent on the question of 
whether appellant Seiller had the requisite understanding of 
the crime charged in the third count. Judge Timbers found that 
appellant had the requisite understanding as to all three counts 
based on such factors as appellant's age and intelligence, the 
fact that he acknowidged having discussed the charges with his 
attorney, and the fact that after each count to which he was 

(Continued on next page) 
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The offense charged in the third count was identical 
offense charged in the other two counts — conspiracy 
to violate 18 U.S.C. $2314. Since the majority expressly 
found that appellant Seiller had failed to understand the 
essential elements of guilty knowledge and intent in plead¬ 
ing to the first two counts, it was impossible for him to 
have suddenly developed satisfactory understanding of the 
elements of that same offense in pleading to the third count. 

The existence of a factual basis for a guilty plea 
does not, by itself, validate that plea under federal law. 
Rather, it is only where the record establishes both that 
there is a factual basis for the plea and that the defen¬ 
dant pleaded with understanding of the nature of the charges 
that a plea can be sustained. McCarthy v. United States , 
supra; Irizarry v. United States . 508 F.2d 960 (2d Cir. 

1974); Rule 11, Federal Rules of Criminal Procedure. In 
\K izarr Y v * United States , supra , this Court found that the 
record disclosed a sufficient factual basis for the guilty 
plea (Id. at 968) but vacated the guilty plea because the 
record failed to also establish that the defendant had pleaded 
with understanding of the nature of the charges (Id. at 963- 
66). The Supreme Court in McCarthy v. United States , supra , 
explained the reasons for this second requirement: 














. . . Rule 11 expressly directs the dis- 

judge to inquire whether a defendant 
who pleads guilty understands the nature 
of the charges against him ... A de¬ 
fendant who enters such a plea simultan¬ 
eously waives several contitutional rights, 
including his privilege against compul¬ 
sory self-incrimination, his right to 
trial be jury, and his right to confront 
his accusers. For this waiver to be valid 
under the Due Process Clause,' it must be 
"an intentional relinquishment or abandon¬ 
ment of a known right or privilege." John¬ 
son v. Zerbst , 304 U.S. 458, 464, 58 s7~Ct. 
1019, 82L. Ed. 1461 (1938). Consequent¬ 
ly, if a defendant's guilty plea is not eq¬ 
ually voluntary and knowing, it has been 
obtained in violation of due process and 
is therefore void. Moreover, because a 
guilty plea is an admission of all the 
elements of a formal criminal charge, it 
cannot be truly voluntary unless -.he defen¬ 
dant possesses an understanding of the law 
- in relation to the facts. 

(Id., 394 U.S. at 464-466. 

Footnotes omitted.) 


It is beyond dispute that a clear understanding of 
the essential element of a crime charged, such as the elements 
of knowledge and intent in the crime of conspiracy, is fun¬ 
damental to an "understanding of the nature of the charges." 
Cf. McCarthy v. United States , supra , 394 U.S. at 467, n. 20, 
471; Irizarry v. United States , supra , 508 F.2d at 965. Since 
the majority found that appellant Seiller did not understand 
essential elementeof 18 U.S.C. §2314 and J371, his plea to 

the third count was invalid. The majority erred in failing 
to so hold. 
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CONCLUSION 


FOR THE ABOVE-STATED REASONS 
AND THE REASONS SET FORTH IN 
APPELLANT'S BRIEF IN THIS AP¬ 
PEAL, THIS COURT SHOULD GRANT 
REHEARING OR REHEARING EN BANC 
AND VACATE THE JUDGMENT OF CON¬ 
VICTION AND SET ASIDE THE GUILTY 
PLEA AS TO THE THIRD CONSPIRACY 
COUNT. 


Respectfully submitted. 


WILLIAM J. GALLAGHER, ESQ. 

THE LEGAL AID SOCIETY, 

FEDERAL DEFENDER SERVICES UNIT 
509 United States Court House 
Foley Square 

New York, New York 10007 
(212) 732-2971 


MICHAEL YOUNG 
Of Counsel 


December 15, 1975 
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No. 804—September Term, 1974. 

' Ar * ued 1Iarch 2? . Decided December 1, 1975 .) 

Docket No. 75-2002 


Joseph Sf.iller, 

Petitioner-A ppellant, 

v. 

United States op America, 

Respondent-Appellee. 


Before 


Mulligan and Timbers, Circuit Judges, 
and Thomsen, District Judge.* 


Appeal from an order entered in the Southern District 
of New York, Irving Ben Cooper, District Judge, denying 
motion to vacate a judgment of conviction and con¬ 
current sentences following pleas of guilty to three counts 

of conspiring to transport stolen securities in foreign 
commerce. * 

Affirmed as to one conspiracy count but remanded for 
reconsideration of sentence on that count; reversed as to 

he o tLer conspiracy counts and remanded for repleading 
to those counts. 6 


8,R,C8 Di,tript 


(J509 












Michael Youso, Xew York, X.Y. (William J. 
Gallagher, The Legal Aid Society, Federal 
Defender Services Unit, Xew York, X.Y., 
on the brief), for Petitioner-Appellant. 

Thomas H. Sear, Asst. U.S. Atty., Xew York, 
X.Y. (Paul J. Curran, U.S. Attv., and Law¬ 
rence S. Feld, Asst. U.S. Atty., Xew York, 
X.Y., on the brief), for Respondent-Ap¬ 
pellee. 


Timbers, Circuit Judge: 

On this appeal from an order entered June 13, 1974 in 
the Southern District of Xew York, Irving Ben Cooper, 
District Judge, denying without a hearing a motion pur- 
'Uant to 28 U.S.C. §2255 (1970) to vacate a judgment of 
conviction and concurrent sentences following pleas of 
guilty to three counts of conspiring to transport stolen 
'eourities in foreign commerce, the essential issues are: 
(1) whether the guilty pleas were accepted in violation of 
Fed. R. Crim. P. 11and (2) whether sufficiently substan¬ 
tial issues were raised in the district court to have war¬ 
ranted an evidentiary hearing. For the reasons below, we 
affirm as to one conspiracy count but remand for recon- 


Fed. B. Crim. P. 11 provides: 

"A defendant may plead not guilty, guilty or, with the consent 
of the court, nolo contendere. The court may refuse to accept a 
plea of guilty, and shall not accept such plea or a plea of nolo 
contendere without first addressing the defendant personally and de 
termini ng that the pica is made voluntarily with understanding of 
the nature of the charge ami the consequences of the plea. If a 
defendant refuses to plead or if the court refuses to accept a plea 
of guilty, or if a defeudn.it corporation fails to appear, the court 
sh .ll enter a plea of not guilty. The court shall not enter n judg¬ 
ment upon a p’ea of guilty unless it is satisfied that there is a 
fa-dual basis for tin* ph-a." 
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sideration of sentence on that count; and we reverse as 
to the other conspiracy counts and remand for repleading 
to those counts. 

I. Facts and Prior Proceedings 

Joseph Seiller and others were indicted on June 23, 1971 
in the United States District Court for the Southern Dis¬ 
trict of New York in two indictments which charged var¬ 
ious offenses of transporting and conspiring to transport 
stolen securities, largely in foreign commerce. 

One indictment (71 Cr. 675) charged Seiller and William 
Silverman with conspiring to transport stolen securities in 
foreign commerce in violation of 18 U.S.C. $371 (1970) 
Ccun: One), and transporting a stolen $1,000,000 Treas¬ 
ury bill in violation of 18 U.S.C. $2314 (1970) (Count 
Two): and it charged Seiller, Silverman, Robert Cohn, 
Michael Selvaggio and Stephen Salvaggio with a separate 
conspiracy to transport stolen securities in foreign com¬ 
merce in violation of 18 U.S.C. $371 (1970) (Count Three). 

The second indictment (71 Cr. 676) charged Seiller, 
Gabriel Infanti and Nathan Kurtz with a third conspiracy 
to transport stolen securities in foreign commerce in vio¬ 
lation of 18 U.S.C. $371 (1970) (Count One), and trans¬ 
porting stolen securities in foreign commerce in violation 
of 18 U.S.C. $$2314 and 2 (Count Two). 

On June 28, 1971, not guilty pleas were entered on be¬ 
half of Seiller to each of the five counts in both indictments. 

On May 1, 1972, accompanied by his attorney, Seiller 
appeared before Judge Cooper. The attorney informed the 
court that Seiller wished to withdraw his pleas of not guilty 
and to plead guilty, with the government’s consent, to the 
three conspiracy counts, i.e., to Counts One and Three of 
indictment 71 Cr. 675 and to Count Oik* of indictment 71 
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Cr. 6<6. 3 As Seiller was suffering from vertigo at the time, 
he was allowed to remain seated during the proceeding* 
The court thereupon conducted a detailed, comprehensive 
voir dire examination of Seiller to determine whether to 
accept his pleas of guilty. The court ascertained, among 
otner things, that Seiller was 47 years of age and had at¬ 
tend?- a university. The court emphasized to Seiller the 
sequences of his pleading guilty. The court re¬ 
quested that Seiller listen with care as the clerk read in 
, ; aoh o: the three counts to which Seiller wished to 
p.^ad guilty After each count was read, the clerk asked 
Seiler whether he understood the charge as read and how 
he wisned to plead. Seiller responded as to each count 
t at lie did understand the charge and that he pleaded 


2 ,ut,se< ? u< ‘ ntl r dismissed on motion of the 

?- -m.n. w en 8eiller was sentenced on March 21, 1973 . 

3 of^e/c’t^L^Jm re ‘ eVn , nt P ° rti0n ° f the traMcri P‘ ^e reading 

coun^Ld of * 7 acknowle ' , ^ n ‘ of hi, understanding of each 

count and of hia plea of guilty to each count: 

re. c^d\nT. t: 'V™. * hat ‘ h " e ' Vil1 the criminal ^rprlnt 

lawyer . ! , r ” Ult ° f y0Ur P ,ea “V (fo to jail, not your 

lawyer and not anyone elae in the case. 3 

So I want to be mighty sure you know what Ton are doing I 

IZ'Z JZ" *“““»’“*■«•'■»« 

Mr. Cl»*rk, the lower number. 

• • • • • 

Tie Clerk: Joseph Seiller, on June 23, 1971, 71 Cr. 675 wa, filed. 
Count 1. The grand jury charges: 

1. On or about the first day of September, 1969. and continuously 
ereafter up to and including the date of the filing of this indict- 

ment. in the Southern District of New York, Joseph Seiller and 
. Ham Silverman, the defendants, unlawfully, willfully and know 
-r.g v combined, conspired, confederated and agreed together an, 
«,.h each other and with other person, to the grand Sy known 
and unknown to violate Se-tion 2314 of Title 18, United State, Code. 

2. It wni part of said conspiracy that the said defendant, would 

7! r 7' *° ' ” ‘ rnn “I'°fted in interstate and foreign com¬ 

merce goods, wares, merchandise and securities of „,e mine of 


a:>] 2 


f 








_ eacft of the thre « counts could be un- 


7 yV»r ing the ^ ^ 

ofc ^ t * hereof, I th^follow“ng llert *■ Tim '*' 5 T ‘° eff * ct the 

“« 10 th * Southern District of k V Tw“ C °"- 

-* ff M-r ? 0 ^-r 

* tt. ."ir'/uXi”; , "«“■ *-!» Stiller „., 

=~ °."iefz,%TX 2 : t rs ,b ,t ™k» «.m. 

C.S ,l0 J ”“ >"• ctam I ree d ,o „ 

The Defendant: Y»s, 

ThI Sj' k \, Ho,r d ° you now plead to Count If 
The Defendant: Guilty. 

The Clerk: Count 3. 

L The « rand jury further charges. 

thereafter u^MdtacM^g t h o ^TtT 1 ^ 'i hT k?' f e ° atiauoatI T 
meat in the Southern District of v v ! ° f thi * in-liet- 

Silverman, Robert Cohn, Michael si" ,1 ° ’ T7 8ei “ er ’ Wiiliam 
the defendants, unlawfully, willfully an . 8t< ‘ phen Salraggio, 

-Pired, confederated and ag^d ^elr 7 if ' 7 ’ C ° mbin<,d - co " 

"* tb other person, to the grand jure know nJ ^ ° ther nnd 
s^tion 2 ;;ii of Title 18 United StatTcode l " ,kn0,V,, *° Violate 

wou!d transport and ckk-T tt TtrIT' !'7 ^ “ id defend »»t. 
fign commerce, goods, wares, merchanT T “ lnter8tate J for- 

of 85,000 or more, knowing the same toTaTKlT 1 " 1116 ' ° f “ Vall,e 
and taken bjr fraud. keen stolen, converted 

Overt acts. In furtherance of sai l 
objects thereof, the following ove.t . N ‘ °“ d *° rffcct ‘he 

nutted in the Southern ili.trik of s'J vl T" K °' h '‘ r "’ ' rPrn corn 
1 On or nlioiit December 30, 1070 th>°i » 
mnde a telephone cull. ’ 1 dt ™ nd »»t Joseph Seiller 

-■ On or about Jiwiunrv 5 , jori .1 . , 

traveled to the vicinity of "S' w, d ° fe " dant J «**Ph Seiller 

York. 3 - J7 Madlwn Avenue, New York, N cw 
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po3ed, so that in effect he was facing a maximum prison 
sentence or 15 years and a maximum fine of $30,000 as a 
result of h.s guilty pleas. Seiller answered affirmatively 
to each question. 


3. On or about February 7, 1971, defendant WiHiam 8Uverman 
wave.ed to the ricinity of 237 Madison Avenue, New York, New 


4. On or about May 15, 1971, the defendant William 8ilverman 
traveled to the vicinity of the Tudor Hotel, 304 East 42nd Street 
New York, New York. 

3. On or about May 15, 1071, the defendants William Silverman, 
Ro.ert Cohn, Michael Selvaggio and Stephen Salvaggio traveled to 
the vicinity of the Commodore Hotel, 304 East 42nd 8treet New 
Ycrk, New York. 

On or about May 15, 1971, in the Commodore Hotel, the defcn 
casts Michael Selvaggio and Stephen Salvaggio carried luggage 
containing approximately *1,200,000 worth of bonds.' 

Mr. Seiller, do you understand the charge I read to you in 

Ccust 31 ' 


The Defendant: Yes. 

The Clerk: How do you now plead to Count 3f 

The Defendant: Ouilty. 

ir.e Clerk: Now, your Honor, this is 71 Cr. 676. 

Tr.e Court: Please read the conspiracy c 0lin t of ...at indictment 
now to the defendant. 

The Clerk: Yes, jour Honor. 

Mr. Seiller, on June 23, 1971, criminal indictment 71 Cr. 676 was 
filed. 

Count 1. The grand jury charges. 

1. From on or about the first day of August, 1969, and eontin 
itoujly thereafter up to and including the date of the filing of this 
indictment in the So .them District of New York, Joseph Seiller 
Gabriel Infant, and Nathan Kurt*, the defendants, unlawfully, will, 
ully and know, gly combined, conspired, confederated and a-reed 
together and with each other and with other persons to the g”rand 

jury known and unknown to v> >te Section 2314 of Title 18, United 
States Code. 


2. It was a part of said conspiracy that said defendants would 
transport and cause to be transported in interstate and foreign com 
merce goods, wares, merchandise and securities of the value of 

* . 000 or more knowing the same to have been stolen, converted and 
taken by fraud. 

Ov... Acts, ^ furtherance of said conspiracy and to effect the 
objects thereof, the following overt nets, among other,, were com 
untted in the Southern District of New York. 
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The court further inquired whether Seiller had discussed 
all of the charges fully with his attorney; whether he had 
held anything back from his attorney; and whether he had 
understood everything his attorney had told him concern¬ 
ing his rights.* Although Seiller re-ponded by inflating 
full disclosure to his attorney and complete understanding 
of his rights, the court nevertheless explained to Seiller 
that he had a right to trial by a jury of 12; that at such 
t* **'* i government would have the burden of proving 
aim guilty beyond a reasonable doubt; that he could ’•e- 
use to testify or to call witnesses; that the jury would 
v e tt’.i th:it no unfavorable inferences could be drawn from 
*”-■* t'erural to testify or to call v. tnesses; and that he 
co t.d be c nvicted only by a unanimous vote of the jury. 
Seiller stated that he understood each of these rights which 
he vas waiving by his guilty pleas. 

°= or aho ’ ,t December 19, I960, the defendant Joseph 
Se r.»T parsed • letter to be sent to Weishaden, Germany. 

" On or about December 24, 1969, the defendant Joseph Seiller 
caused a letter to be sent to Weisbaden, Oermary. 

3. On nr about December 27, 1969, the defendant Joseph Seiller 
sent a telex message to Frankfurt, Cermanv 

4. On De-ember 29, 1969, the defendant Joseph Seiller caused 
a letter to be sent to Weisbsden, Germany. 1 

Mr. Seiller, did you understand Count 1 that I just read to you? 

The Defendant: Ves. 

The Clerk: FTow do you now plead? 

The De.-ndant: Guilty." 

4 c T. b * fo,lowin K if the reIevan ‘ Portion of the transcript regarding 
s-eillir » discussion of the charges with his attorney: 

The Court: Now, did you, in talking with your attorney, dis 
cuss everything pertaining to each one of these three charges in 
full! Did you? 

The Defendant: Yes, sir. 

The Court: Did you hold back anything from your attorney 
relating to these three charges? 

The Defendant. No, I had no reason to. 

Tho Court: Did you understand everything that your attorney 
sa:d M you in regard to your rights in respect of inch of these 
three charges? 

The Defendant: Yes, sir." 

Gold 







The court then inquired whether Seiller was pleading 
guilty ot his own free will. At first Seiller attempted to 
condition his pleas upon the understanding that he would 
not be deported. The court bluntly informed him that no 
proviso could be added to his pleas. Seiller thereupon 
-^ated that he understood that he was “making a plea of 
guiity without any conditions of any kind.’' In response 
:o the court’s further inquiry, Seiller stated that in re¬ 
turn for his guilty pleas no one had made anv threat or 
promise including no promise of a more lenient sentence.’ 

inally, after questioning Seiller as to the factual basis 
tor his pleas,' the court made the following finding i n 
accepting his pleas of guilty: 

5 r/' is the relevant portion of the transcript regarding the 

rolustarineM of Seiller e pleas: «garaing tne 

guilty! C ° Urt! HaS any ° ne thrMteD * d - TOU t0 ** you to plead 
The Defendant: Xo, air. 

The Court: Ha* anyone promised you anything of any kind if 
yoa would plead guilty? ^ 

The Defendant: Xo, air. 

n,?d e 01 T"’ bj that 1 iDClude “ I' rorn is ® that if you 

pkad -u.lty y„ u will get a more len:ent sentence. Has anybody 
said anyth : ng like that to you! anybody 

The Defendant: Xo, sir. 

r u d£! ^ We " reco *f ni « d ‘hat judges, including this 

• udge, do take m»o consideration a plea of guilty unless there 
*"* •^aordmary circumstance, that do not warrant a judge do 
Z to ’l ' ,D ! TMt ma -> orit J r of instance, it has been my prac- 
•TbiJ I iT,?"? T' 0D t0 a d,feD ' laDt come, in and Lya, 

I am not ok' * * dmit ’ thl * 1 am not fooling around with and 
I am not ask,ng for a trial in which to possibly estradict mvself 
I say I did this and I am not ducking it 

ma T k h nl ^ me Sb ° Uld in U ' or *' a defendant. But J am 

mak ng no primuses because I do not know your history which 

I w.ll only learn in the time to follow this d:Ce from the’ Pr, t^ 
tion Department, which j s to P * 

U 7 don't Start before there ^7, W 5^,,“ - 

Do you understand thatf 
The Defendant: Ves, sir." 

6 Tha following is the relevant portion of -h. 

the factual basis for Seiller'; y.'.jL L transcript regarding 
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“Let the record show that having listened to the de¬ 
fendant, I am content to state for the record that his 
alacrity of responses and his show of intelligence that 
he demonstrated was based not only on what he said, 


"The Court: If there anything else that occurs to you, Mr. 
McDermott [Assistant U.S. Attorney], or to counsel for the de 
feute that T should ask this defendant before I close the pro 

ceedingt 

Mr. McDermott: Yes, your Honor. 

With respect to each of the conspiracies, to clieit a brief factual 
statement cs to what the defendant did. 

The Court: The defendant seems to be extremely intelligent 
and the language of the indictment was so basic and so simple 
that I thought I'd avoid that, but I nil! go into it nevertheless. 

Mr. McDermott: Thank you. 

The Court: Will you please tell me briefly what it is that 
you admit that you did in connection with each one of these three 
charges. 

Now, the reason Mr. McDermott suggest that is that sometimes 
the defendant doesn't quite understand the language of the indict¬ 
ment and to be absolutely sure that the defendant knows what 
he's doing and what he .. pled gui'ty to it is a good way to say, 
•What are you p'..ding guilty to? Whyf What did you dot' 

The man says, 'I stole goods, I robbed a bank. I went in there 
and told them to give me the money or I'd blow up the bank.' 

That is the way he tells what he did. 

Now, will you please recite what you did with respect to 
[each] one of these three charges! 

The Defendant: In each one of the three ch' ,es I introduced 

parties to each other which committed then tbo crimes of which 

I am accused. That is how I got involved in the conspiracy. 

The Court: You are not telling us. You are summing it up. 

What did you dc that makes you guiltyt What do you adroit that 
you did! Did you, -with knowledge, know that the goods that were 
being trarsported were obtained and so forth and so forth. Did 
you know that? 

The Defendart: Not in all three situations. 

The Court: Then I wish you would tell me. You had better go 
ahead. You are an intelligent person. What is it you are plead- 
ing guilty tot 

The Defendant: To the conspiracy charge because I hold my 
self responsible that [ introduced parties t'- each other which com 
mitted the crimes I am accused of. 

The Court: But you knew that they were committing them! 










but also on his facial expressions and as a fact finder 
I am content that thU defendant knows the full sig¬ 
nificance of what he is undertaking to do by taking a 
plea of guilty to each one of the three conspiracy 
charges, and accordingly, I direct the Clerk to enter 
a plea of guilty as to each conspiracy charge contained 
in 71 Cr. 675 and a plea of guilty to the conspiracy 
charge set forth in 71 Cr. 676.” 

Seiller's change of plea proceedings took place before 
Judge Cooper on May 1, 1972. I iter that month, Count 
One of indictment 71 Cr. 676 (a conspiracy count to which 
Seiller had pleaded guilty) was dismissed at the close of 
the government’s case during the trial of his co-defendants 
Infanti and Kurtz (they were both convicted on Count 
Two). The following month, his co-defendant Silverman 
wa* acquitted by a jury on Count Three of indictment 71 
Cr. 675 (another conspiracy count to which Seiller had 
pleaded guilty); and in December 1972, all remaining 

The Defendant: Yes, I knew that. 

The Court: And the crimes that they committed, what do you 
mein by that? They did what? 

The Defendant: In one case they were trying to sell United 
:ates Treasury bills, in another case— 

The Cour*: Knowing they were stolen? 

The Defendant: Not known to me but later on found out it 
was stolen. 

The Court: Yes? 

The Defendant: And in the other case, partneti of mine used 
me to find a buyer for stolen securities which I didn’t know at 
that time if they were stolen but I was later on informed that 
they were stolen. 

And the third lime I introduced Mr. Silverman to Mr. Reeves, 
who is a witness, I think, for the purpose to make arrnngeineutr 
to -ell—to purchase stolen securities. 

The Court: What do you say, Mr. McDermott? 

Mr. McDermott: That fairly sums it up, your Honor. 

The Court: Is the Government satisfied? 

Mr. McDermott: Yes, your Honor." 
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oha^es in indictment 71 Cr. 675 were dumped against 
Scillei , co-detendants Silvern an, Cohn, Selvaggio and 
Ssalvaggio (including both conspiracy counts to wiich 
beiller had pleaded guilty). 7 

Nettled by his fate as compared to that of his co- 
detendants, Seiller on January 12, 1973 moved to withdraw 
a.s pleas of guilty pursuant to Fed. R. Crim. P. 32(d). In 
?“ affidavit 111 support of his motion, Seiller claimed to be 
innocent of the crimes to which he had pled guilty he 
‘tated that Ins “plea of guilty was entered improvident 

' !n e [ L he was i in a »tate of debilitating health, which ren¬ 
dered him unable to think properly, having to move on 
crutches or canes, because of his sickness keeping him in 
a >tate of unbalance”; and lie inferred that he did not nn- 
'i- r-tand the nature of the charges against him when he 
pleaded guilty because of language difficulties: 

“That apparently since I have a language barrier, 
ei ‘ Ur versetl 111 thp German language, and, although I 
understand some basic English, there is an area of ex¬ 
change that has been difficult for me to understand 
Consequently, he sought the advice of attorneys who 
are bilingual and understand German fluently and are 
capable of expressing the law more clearly to the said 
deponent, he nas been made aware that his acts were 

i On Mar 18. ,072. In^ti and Kurtz were found gui.tr hr a iurT 
nn Count Two of indictment 71 Cr. 676. On August K> 197> I 

Infarti’s conviction, hut revered Kurtz' , T -> J973, we affirmed 
of seme, E ,cd,cation of tu 

,„^ r wit,, ,bJ^;;;art, v rr7, fharKM ac3iu,t si,w 

o„ December 15. ,972. .. ^ 
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ap'lea'ofguil,*'" 1 '" Per “° n ' “ n,i Sh °" ld U<>t >“» 

y o«t™“n? e h r ad rg0 Md" m ' t ?" ° f h ‘ S ,hat >he 
government had "*“'«■ indictment 71 Cr 675 -as 

,;v t f ,7“, eS ” an<1 ‘ hat “ [il " i^intment .Vo. 71 Cr 
.6 .he co-defendant therein was found not gniltv b-cause 

. “ m con, ''' rac >'. therefore, 1 cannot he said to con 

-p.re wtth myself." Seiller also alleged that -there w„ „ 0 
-•* a gaining herein/’ no 

opposing otiidavit challenged Seiller’, 
3 vi/ n? ” 5 , V “ SUC and conclusory; stated that there was 

,‘„ c “ ,h '; ! eo ° rd «»* s*oi« & not com. 

: ' 1 ™ s d0, "K »' h ™ ho entered hi, guilty 

?a. : . Seille ' ille, ' S m ° ,i0n '« >""" was not 

: ■ 11 ers , «"o™»oe or inability understand 

- r" w 1 "' 0|, °" hi8 hope that the govern- 

5r, '“ d h * un ' n " m « ° r «»»We to prosecute him at that 

• o j; er demed Senior's motion. 8.,^’,^^ 

-«diug, on M„y , 19T2 , Judge >»™ 

“The official court reporter's minutes clearly de 
hneates the unequivocal understanding hv movant of 

,r " nd C '/''- v ^ involrid in, ,1.1,1 the full SCO m of 

eour! 1 ,to “ r* offici “' 

reflected therein and which gay,. *°£ 

., " T'O-wdings then under way. The defendant at 
a., times was impressively alert. unwavering, di-li,,,., 

a '' "hi'" undertaking r ~, J „ 

ue qucstion-t propounded.” ' U 
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llie judge stated that Seiller’s papers were “quite bare of 
tactual assertion ; tound “that which is presented is un¬ 
impressive and unconvincing”; and concluded as follows: 

"We are compelled to brush aside a 3 baseless and 
completely without fuctual support, the assortment of 
reasons defendant now advance i support of the re¬ 
lief he see’;s. Typical of the reasons presented are two 
.hat at the time of the plea he was in a state of de- 
bn»tating health which rendered him unable to think 
• -•-»pemy and that a language barrier interfered with 
full comprehension of the total significance of the 
proceeding. As to the former, not the slightest indiea- 
..on was discernible of any limitation whatever in re- 
of his thinking processes. And as to the latter, 
L.s answers, although tinged with teutonic inflection 
-V i- a German national), flowed freely, he had no 
need to search for the proper word, and his pertinent 
responses pounced upon the questions to which they 
related. Indeed, defendant was in full command of 
the -ituation. 

11 c suspect that the instant application iva precipi - 
fnt ^ the acquittal recently of one of defendant’s 
co-conspirators. In any event, on the merits the plea 
interposed to each of the three conspiracy counts by 
thi< defendant on May 1. 1972 must stand’ and his in¬ 
fant motion is denied in all respects.” (emphasis 
added). 

^ On March 21, 1973, Seiller was sentenced to concurrent 
three year terms of imprisonment on each of the thro- *on- 
spiracy counts to which he had pled guilty. The sentence 
was ordered to run consecutively to a New York State 
sentt ' ::0 ° wl;ich illor was then serving.' By letter dated 

5 On Jar.uarr 11 , 1975 , Seiller completed »emn K hi, York 

T ! " '* to authoritic, to commence ..-rvin., 

r * leaer.il lenience. * 
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April 30, 1973, Seiller asked for reconsideration of his 
sentence as unduly harsh. Judge Cooper treated this letter 
as a motion to reduce sentence pursuant to Fed. R. Crim P. 
35 anil denied it by an order entered June 15, 1973. 

.°n Seiller filed the instant motion to vacate 

his judgment of conviction and .'entence'’ pursuant to 28 
U.3.C. }2255 (1970). In an affidavit in support of the mo¬ 
tion, Seiller repeated his protestations of innocence and his 
previous claims concerning his lack of understanding of 
English and his poor health at the time of his pleas. Con¬ 
trary to his earlier assertion that there had been no plea 
bargaining, he alleged that the United States Attorney’s 
Office had suggested that he “take a ‘guilty’ plea on con¬ 
spiracy only” and had told him that “the court would be 
made aware of [his] cooperation and that [he] could expect 
leniency.” Seiller further alleged that his then attorney, 
James J. Gaily, Esq., had advised him to plead guilty be¬ 
cause of his ill health and had told him that the most he 
could expect would be a suspended sentence. 


.Maurice M. McDermott, Esq., the Assistant United States 
Attorney in charge of the case at the time Seiller pled 
gmlt\\ m an affidavit in opposition to Sciller’s motion de¬ 
nied Seiller’s allegations with respect to representations 
by the government that he could expect leniencv and that 
'he sentencing court would be made aware of Seiller’s co¬ 
operation. Mr. McDermott stated that ho had met with 
Seiller to discuss his possible cooperation with the govern¬ 
ment in the prosecution of Kurtz and Infanti. He further 
Mated that the most he would have told Seiller in aecord- 


r .e government did not challenge the propriety of the { 22 55 motion 

on the "round of SedW, failure ,0 appeal directly from hi, judgment 

Of conviction Se,Iter claimed that no nppea. ,va, tnVen iJ-au^Thil 

. onnsel informed him that there could l,e no appen! from plena of 

K ‘" ‘-V; . f,| “ re k U,,s r:.ive,l below nor „n appeal, we exores- 

no opinion thereon. 1 * express 
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ance with his standard practice was that, if Seiller co¬ 
operated fully a ltd testified truthfully and candidly, this 
would be made known to the sentencin',' judge. Soiller was 
not called as a witness at the trial of Kurtz and Infanti 
because Mr. McDermott had concluded after his discussions 
■"-th Sei.ler that he would not be a credible witness since 
he was evasive and consistently attempted to*minimize his 
criminal involvement in the conspiracies. Seiller’s for¬ 
mer attorney, Mr. (’ally, categorically denied in an affidavit 
tha. he ever had told Soiller that he could expect a sus¬ 
pended sentence. 

In a reply affidavit Soiller admitted that tin* portion of 
the McDermott affidavit on the matter of leniency was ac¬ 
curate. Seiller alleged, however, that Mr. McDermott had 
to.d him that the court would be informed about his will¬ 
ingness to cooperate and that lie also had told him that 
leniency could he expected. Seiller assorted that the reason 
he had not been called as a witness was because he knew too 
little to be of value to the prosecution. Seiller also ad¬ 
mitted the accuracy of the Cally affidavit, lie alleged, how- 
e\er. .rat Mr. Callv had told Seiller’s wife in Seiller’s 

pre.v.T.C“ *k at thought Seiller could expect a suspended 
sentence. 

In a memorandum opinion filed June 13, 1074, Judge 
Cooper denied Seiller’s ^2255 motion in all respects. After 
notin',' Mat most of Seiller’s allegations had been disposed 
of as baseless and completely without factual support in 
Ins earlier opinion denying Seiller’s Rule 32(d) motion 
Judge Cooper stated: 


’ In the motion before us now, petitioner alleges 
certam new grounds: that he was told he could ex¬ 
pect leniency from the Court in return for his co¬ 
operation with the Government, and that his attornev 











told him that the most he could expect at sentence 
would he a suspended sentence. 

These new grounds are forcefully denied in affi¬ 
davits submitted by the Government and petitioner’s 
attorney. Petitioner’s reply thereto is without sub¬ 
stance—words that are hollow and consequently un¬ 
persuasive.” 

The judge concluded that Seiller’s papers clearly were in¬ 
sufficient to warrant a hearing. 

The instant appeal was taken by Seiller from Judge 
Cooper’s order of June 13, 1974 denying his $2255 motion. 

II. Seiller’s Understanding of Nature of Charges 

Rule 11 requires to the extent here relevant that, before 
a plea of guilty may be accepted, the court must estab¬ 
lish by personally questioning the defendant that he under¬ 
stands the nature of the charge. McCarthy v. United States, 
394 U.S. 459, 464-67 (1969). 

Seiller contends that the extent of Judge Cooper’s com¬ 
pliance with this requirement was that the three con¬ 
spiracy counts were read to him and that he was asked 
how he pleaded to each. lie argues that • we held in 
Irizarry v. United States, 508 F.2d 960 (2 Cir. 1975), that 
reading the indictment to a defendant does not satisfy 
McCarthy; that Irizarry requires that the court establish 
that a defendant understands the elements of the crime 
charged, particularly where the crime is a complex one 
such as conspiracy; and that here the court did not do so. 
Instead, so the argument goes, the court considered it 
unnecessary to explain the elements of knowledge and 
intent to Seiller, relying instead on the language of the 
indictment and the court’s favorable impression of Seiller’s 
intelligence. 
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At first blush, Seiller’s argument lias a certain surface 
appeal. Lpon analysis, however, it does not stand up— 
as to either his reading of Irizarry or his application of 
that case to the facts of the instant case. 

Turnirur first to Irizarry, in reversing the denial of a 
§2255 motion to vacate a judgment of conviction for con¬ 
spiring to po-sess and distribute c 'oaine entered upon the 
court’s acceptance of a plea of guilty, we held that the 
court had failed to establish the defendant’s understand¬ 
ing of the nature of the charge. Our conclusion that Rule 
11 had r.ot been complied with was based on: (1) the court’s 
failure to spell out the charge beyond identifying it as 
conspiracy: (2) the courts inadequate explanation of the 
nature of conspiracy; and (3) the total dearth of anything 
in the record to indicate that Irizarry understood the na¬ 
ture o* the offense with which he was charged. 508 F.2d 
at 96^ 

Com ary to Seiller’s interpretation of Irizarry, we did 
not hold that reading of the indictment may never satisfy 
the requirement that a defendant’s understanding of the 
charge be determined. Our opinion made clear that whether 
reading the indictment would constitute an adequate deter¬ 
mination of a defendant’s understanding would depend on 
the particular circumstances of the case. 508 F.2d at 965 
n.4 and 96S n.9. See also Rizzo v. United States, 516 F.2d 
789, 794 (2 Cir. 1975). 

The instant case is a far cry from Irizarry. Here, each 
count to which Seiller sought to enter a plea of guilty was 
read to him verbatim. Each of the three counts charged 
that Seiller and his specified co defendants during a spcoi 
tied period of time had “unlawfully, wilfully and knowingly 
combined, conspired, confederated and agreed” to violate 
the substantive provisions of IS V.S.C. $2314 (1970); that 
as part of the conspiracy, Seiller and his specified co-defen- 
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dants would transport or cause to be transported in foreign 
commerce securities of a value of $5,COO or more, know¬ 
ing the same to have been stolen, converted and taken by 
fraud”: and that certain specified overt acts—13 in all— 
were committed in furtherance of the respective conspira¬ 
cies. Unlike Irizarry, the reading of these specific, detailed 
counts plainly spelled out to Seiller the requisi.c elements 
of the crimes with which he was charged; this was done 
not once, but three times. Unlit? Irizarry, Seiller acknowl¬ 
edged three times that he understood the respective charges. 
See note 3, supra. Unlike Irizarry, Judge Cooper estab¬ 
lish-! that Seiller had fully discussed each of the three 
charzes with his attorney, that he had not held anything 
bs:k~from his attorney relat.ng to the three charges, and 
:hn- he understood everything his attorney had told him 
r-curdlnz his rights with respect to each of the three 
charges. See note 4, supra. Moreover, the court carefully 
evrluined to Seiller in considerable detail the rights lie 
w :-ula be waiving by his pleading guilty, all of which Sedler 

acknowledged lie understood. 

° « 

We hold that the district court here was amply justified 
in relying on the reading of the indictment, coupled with 
Seiller*s discussions with his attorney, hi? age (47), his 
uriversitv education, his representation bv counsel, his 
"alacrity of responses and his show of intelligence in 
-h rt. the court’s total impression of the defendant and his 
understanding of the proceedings—to establish that Seiller 
understood the nature of the charges. Irizarry v. United 
supra, 50$ F.2d at 001 n. .3; Paradiso v. United 
Si.itis. 4S2 F.2d 40., 114 (.3 Cir. 197.3); Eaylc Thunder v. 
United States, 477 F.2d 1326, 1328 (8 Cir.), cert, denied. 
414 U.S. 873 (1973). 
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III. Factual Basis for Sf.iller's Ple.) 

Rule 11 requires not only that a defendant's understand¬ 
ing of the nature of the charge be established before a plea 
of guilty may be accepted, but also that the court may 
satisfy itself that there is a factual basis for the plea. 
McCarthy v. United States, supra, 394 U.S. at 467. More¬ 
over, this factual basis must be sufficiently established by 
the record, rather than by assumptions of fact made by the 
trial judge which may be open to dispute. Santobello v. 
New York. 404 U.S. 257, 261 (1971); Irizarry v. United 
States, supra, 503 F.2d at 967-68. 

Seiller claims that the colloquy between Judge Ccoper 
and himself on the factual basis for his pleas, see note 6, 
supra, was insufficient to establish the requisite factual basis 
for any of the three counts to which he pled guilty. He 
now seeks to interpret his answers to Judge Cooper's ques¬ 
tions as showing that the only act he performed in con¬ 
nection with each conspiracy was the introduction of the 
parties who later transported stolon securities. Merely 
introducing the parties, Seiller argues, could not make 
him a participant in the conspiracy unless he knew of the 
unlawful purpose of the conspiracy and intended to further 
its unlawful purpose at the time lie introduced the parties. 
With respect *o two of the conspiracies (Count One of each 
of indictments 71 Cr. 675 and 71 Cr. 676), Seiller contends 
that his responses indicate that he denied any knowledge 
of the unlawful purpose of the conspiracies or any intent 
to further that purpose when he introduced the other con¬ 
spirators. 10 With respect to the third conspiracy (Count 


10 Tip - . tr.sr i* the portion of the fran ri| t relie 1 noon by Seiller 
(set fort!. ' tp fully in note fi, mpra): 

"Tie Court: Ami ttie primes Unit they committed, what do >ou 
-neaa ly that? They did what? 
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Throe of indictment 71 Cr. 67o), Seiller contends that the 
record at best is ambiguous a« to his knowledge and intent. 11 

I would hold tliat Seiller's responses to the reading of 
each count of the indictments, together with his responses 
to Judge Cooper's questions, provide a sufficient factual 
basis for accepting Seiller’s pleas to /each of the th ee 
counts. 11 * 


The Defendant: In one ease they were trying to sell United 
States Treasury bills, in another ease— 

The Court: Knowing they were stolen! 

The Defendant: Not known to me but later on found out it 
was stolen. 

The Court: Tes? 

The Defendant: And in the other ease, partners of mine used 
me to find a buyer for stolen securities which I didn't know at 
the time if they were stolen but I was later on informed that they 
were stolen." 

1! Seiller points to the following portion of the transcript, set forth 
more fully in note 6, « upra: 

"[The Defendant]: And the third time I introduced Mr. Silver 
man to Mr. lieeves, who is a witness, I think, for the purpose to 
make arrangements to sell —to purchase stolen securities." 

11a All three members of tL.s panel agree that there was a sufficient 
factual basis for accepting Seiller s guilty plea to Count Three of 
indictment 71 Cr. 673. We therefore affirm the district court's refusal 
to vacate the judgment of conviction ou that count. 

With respect to Count One of indictment 71 Cr. 675 and Count One 
of indictment 71 Cr. C7>>, for the reasons set forth in Judge Mulligan's 
opinion, pages 6537-6543. t nfru. my colleagues believe that a sufficient 
fn tual basis was not estal lished by the record fur accepting Seiller's 
guilty pleas to »ho«e counts. The order of the district court therefore 
s reversed as to those counts and the case is remanded to give Seiller 
an opportunity to replead to those two counts. 

Since concurrent three year terms of imprisonment were imposed on 
each of the three conspiracy counts to which Seiller pled guilty, the 
-use also is reuiauded for reconsideration of the sentence on Count 
Three of indictment 7] Cr. 675. See United Stairs v. Sperling, 5"»i F.2d 
1323, 1343 ( 2 Cir. 1974), ct'f. ,levied, 420 U.S. 002 (1075). See also 
Unfed States v. Knrra, 521 F.2d 125, 120 (2 Cir. 1075); United 
States v. 401 F.2d 1235, 1236 (2 Cir. 1074); United States v. 

P. .1/nrro, 4ss F.2d fr'Ja, s’:3 (2 C'.r. 107.1); l ulled Statu v. Mancuso, 
Iso F.2d 275, 233 (2 l.'.r. 1073); l ruled Stair s v. Maui . 176 K.2d 
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As stated above, the reading of the offenses charged in 
the indictment, coupled with a defendant's admission that 
e committed the offenses charged, may provide a sufficient 
factual basis for a guilty plea where the charge is straight¬ 
forward and the elements of the crime are cloarlv set out. 
Irizarry v. I mted States, supra, 508 F.2d at 968 n 9- 
Rizzo v. United States, supra, 516 F.2d at 794. Here, how¬ 
ever, m my view there is no need to affirm solely on that 
ground. 

. At / h ^?overnment’s request, Judge Cooper pursued fur- 
t^-r n.^.nqnirT into the basis for the pleas, even though 
e ,-tf e^ea -.at the reading of the indictments was suf- 

, C !; E ; of ^ Seil,er ’ 8 intelligence and the clear, de- 

language of the indictments. 

Cooper that he was pleading guilty 
v-'° T C ^ n?pirr ‘ c - v chargc because I hold myself respon- 
s:r.e :..a: I introduced parties to each other which com- 
-ne crimes I „ m accused of.” Judge Cooper then 
* B ~ r 7 0U kne f that they were committing them?” 

e ^ p “ a * ls a ° ded )- To this Seiller responded, ‘ Yes, I knew 

(uh 


■ ::r- respect to the third conspiracy (Count Three of 
ini.:rrr.--r.t <1 Cr. 675), Seiller unequivocally stated, “. j 
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introduced Mr. Silverman to Mr. Reeves ... for the pur¬ 
pose to make arrangements to sell—to purchase stolen 
securities.” Contrary to Seiller’s present contentions, it 
would be difficult to articulate a less ambiguous or more 
inculpatory admission of guilty knowledge and intent to 
commit the crime charged. 

With respect to the conspiracy charged in Count One 
of indictment 71 Cr. G7G, it is significant that there were 
read to Seiller, and he admitted, the overt acts alleged in 
furtherance of the conspiracy charged—particularly the 
allegation that he had sent a highly incriminating telex to 
one of his co-conspirators in Frankfort, Germany, on Sep¬ 
tember 27, 19G9, as well as another incriminating letter to 
Wiesbaden, Germany, on September 29, 1969.' : Since the 

12 The September 27 telex ami the September 29 letter were described 
br Judge Oakes in United States v. Inf anti, 474 F.2d 522 (2 Cir. 
19.3). which affirmed the conviction of Infanti and reversed that of 
Kurtz on the substantive charge of transporting stolen securities in 
foreign commerce: 

A Telex message was sent by co defendant Joseph Seiller to a Max 
Sperber, informing him of the arrival on the 29th in Frankfurt .at 
8:15 a.m. of "Mr. flabriel Infanti' on the specific TWA flight. The 
Telex went on to state that Infanti 'has been instructed to expect 
to be picked up at the airport by you - ; that he would bring with 
him the four certificates, 'endorsed in blank according to law, - along 
with a corporate resolution showing that the president of the owner's 
corporation is authorized to sign these certificates - ; that Infanti was 
supposed to receive $823,000 (US.) or - 40 per cent of Monday mar 
ket quotation whichever is higher in cash or bankers draft and fly 
back. - The Telex was sent under the cable address ORFI-COEA8T, 
an acronym for Organization for International Finance and Com 
merce or Ortho International, Inc., a firm of which Seiller was 
president and the letterhead of which contained a Grand Central 
Station post offi e box and n Manhattan telephone number. The 
cable went on to give instructions on how the proceeds of the sale 
of blue chip stocks at a <10 per cent discount were to be divided and 
al-o warned Sperber not to disclose too much information to Infanti 
so as ’to avoid that fsic] he can walk into some office in [Frankfurt] 
and make a deal without our knowledge." Id. at 524. 

• • • • • 

One of the defendant's own exhibits, a letter from Stiller of 
ORFICO to ot.o Scholz in Wiesbaden written on September 29 said 
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incriminating character particularly of the telex was be¬ 
yond dispute and since Seiller pled guilty to a charge 
specifically alleging his authorship of the telex, it would 
have been superfluous for Judge Cooper to have read the 
contents into the record. 1 ’ 

As to this same count, Seiller did state that his part¬ 
ners used him “to find a buyer for stolen securities which 
I didn’t know at that time whether they were stolen but 
I was later on informed that they were stolen.” Judge 
Cooper had ample justification for interpreting this to 
mean that Seiller learned that the securities were stolen 
sometime after he was asked to find a buyer but before ter¬ 
mination of his participation in the transportation of the 


:ar. Tiiay you should be busy with the clients of our member 
' = "ranif-urt to sell their shares and you should be able to 

tie 't: -;j -mounts of money which we have given instruc¬ 
ts--* to Mr S-erter to pay. - " Id. at 523. 

refer*!-es to defendant Seiller in our Infanti opinion arc 
2 ®te 1 —- ’ r -P: -intent the record before Judge Cooper, but to 
:ni.?ute * ■? *~eut of 'edier’s involvement: 

”-i 1—T tray re taken to have inferred that Infanti, acting as 
Seiller * agent, was to transfer $2 million in certificates of two 
ma.'.r ..■red eoxpar es and receive in return less than 40 per 
-tat of :h«> value." Id. at 525. 

* • * • # 

w_ may infer. however, that Seiller’s office was in Manhattan from 
his .--•erh-ad aataining a Grand Central Station box number and 
a Manhattan telephone number, an.l that the certificates were at 
r-xe :utr in his possession there, since Seiller made the arrange 
-- :-r which the securities were to be delivered. Furthermore, 
Sc. >r ic* -.-lr»i the securities in a letter to Scholz on September 24 
as -ring os hand’, ud.litiorinl evidence for the inference they were 
at ~.~r located in his Manhattan office." Id. at 527. 

While ft* - -ts upon which the plea ,, ascd must aprear in the 
rv -1. - * - : i requirement d-*os not necessitate that a document 

*- ■ -- * •* *->* v.'hich is unambiguously referred to in the crucial 
a!rr ' ! ' ‘ -i I>«t in the record. The situation would be 

d:2*rer- : r-e if the substance of the telex were in dispute. 
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securities. 14 As stated above, Seiller fully understood the 
charges against hiiu, including the requirements of knowl¬ 
edge and intent. Judge Cooper's line of questioning was 
such as to make it abundantly clear to Seiller that the 
court was attempting to determine whether Seiller knew the 
securities were stolen before his participation terminated. 
In this context, and especially with an attorney at his 
side, Seiller’s voluntary admission—“but I was later on 
informed that they were stolen”—justifiably was taken as 
an admission that he was informed while he was still par¬ 
ticipating in the conspiracy. 

In short, with respect to Count One of indictment 71 
Cr. 67G. I would find a sufficient factual basis for the plea 
in: (1) Seiller’s admission of guilt to the charge which 
alleged specifically that he had sent the September 27 telex 
and the September 29 letter; and (2) Seiller’s initial, un¬ 
equivocal admission that he knew his co-conspirators were 
committing” crimes. 

Upon similar reasoning, I would find a sufficient factual 
ba'is for the plea to Count One of indictment 71 Cr. 675. 
When asked about his knowledge that the Treasury bills 
had been stolen, Seiler responded. “Not known to me but 
later on found out it was stolen.” Again, this response 
must be considered in lig.it of Seiller’s admission of guilt 
: > the straightforward charge which alleged specific overt 
committed by him. This response also must be con- 
-idt r.-d in light of Seiller’s unequivocal admission during 
the earlier colloquy that he knew the others “were commit- 
' ir.tr" the crimes—crimes which were taking place while 
h.* was still participating in the conspiracy. 1 * For these 

.• This v.onl.1 assume tliat if Seiller had not known that tne securities 
ncro stolen until after his role in their transportation was complete, 
lie couM not have leen considered n co conspirator. 

In this connection it should 1c noted that Seiller’s argument that 
his res{K»n*es to the court s questions regarding each of the first 
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reasons, I would hold that the record of the change of plea 
proceedings, read as a whole and in context, established 
an adequate factual basis for Seiiler’s pleas of guilty to 
each of the three conspiracy counts, 1 * 


counts of indictments 71 Or. 675 and 71 Cr. 676 indicate that he did 
not have knowledge that the securities were stolen when he made the 
introductions ignores his earlier admission that he knew the parties 
were committing the crimes when he introduced them. The relevant 
portion of the transcript reads: 

'The Defendant: ... I hold myself responsible that I intro- 
du:ei part.es to each other which committed the crimes I am 
accused of. 

The Court: But you knew that they were committing them? 

The Defendant: Yes, I knew that." 
li. en acre :,ag Seillcr's argument, however, it does not follow that 
‘_.5 preseaflw asserted claim of lack of knowledge exonerates him of 
the rjne of conspiracy. Both of these counts charged conspiracies 
.'OCtinumg up to the date of the filing of the indictments After 
bearing ‘hem read in full, he pleaded guilty to each. Sedler points 
surhing in "he record of the plea proceedings which indicates that 
c ? h- w.e :.e that crimes v.ere being committed was not obtained 
rur.rg ‘he lire cf the conspiracy, United State* V. hndalumente, 507 
>' -b - 2 i hr. 1974), cert, denial, 421 L'.S. 911 (1975), and before 

withdrew fr.m the conspiracy by an affirmative act, if he eier did 
5C . t'-i S'::-* v. Bon Hi, 356 F.2d 376, 38s (2 Cir. 1964), cert. 
... J, 9-iO (1965). In Bndalumcnte, we held in relevant part 

... Bada'ameute was prosecuted for a conspiracy, and the con- 
uaracter of the conspiracy offense obviates the need to 
have the guilty knowledge contem|K>raneousIy with some other event 
*0 long as that knowledge is obtained during the life of the con¬ 
st .racy. 1 5 .'7 F.2d at 20. 

lz v st of the independent groiiuds stated above for finding n factual 
■for the pleas, it is not necessary to rely on this alternative 
ground. I would hold simply that Seillers responses to the court's 
,e<‘ ns. coupled with the reading of the indictment, provided an 
a re nate factual basis for his pleas of guilty to each of the first 
_r:s of indictments 71 Cr. 675 and 71 Cr. 676. 

her also contends that his responses to the court's questions 
rv. ie "irrefutable evidence" that :;c did not understand that knoul 
c._- >i the unlawful purp ise of t ho conspiracy and intent to further 
• : .rpose were requis te elements of the cr-mea ol' conspiracy to 
he pleaded guilty. In other words. Seiller argues that lie pleaded 












IV. No Necessity for Hearing 

Finally, Seiller urges, even if the record of the change 
of plea proceedings does not establislf*that the district 
court failed to comply with Rule 11 in accepting Sciller’s 
pleas of guilty, that we should remand the case for a hear¬ 
ing on his various allegations of innocence, leniency, prom¬ 
ises, ill health and language difficulties at the time of his 
change of pleas. We disagree. 

Seiller’s argument that his protestations of innocence, 
coupled with his present version of the facts, necessitate 
a hearing ignores the limited purpose of the §2255 pro¬ 
ceeding which he initiated. Where the invalidity of a plea 
of guilty is asserted in a §2255 proceeding, the court’s 
duty is to examine the record of the plea proceedings to 
determine if the judge who accepted the plea of guilty 
complied with Rule 11, i.e. whether that record demon¬ 
strates that the defendant’s plea was made voluntarily 
with an understanding of the nature of the charge and 
that there was a factual basis for the plea. If a court were 
required in a '2255 proceeding to explore a defendant’s 
now version of the facts, the proceeding would amount to 
little less than the trial which the defendant waived by 


guilty because tie thought be was criminally liable for merely introduc¬ 
ing people who eventually committed t^e crimes. I disagree. 

This argument might he plausible if the change of plea proceedings 
consisted solely of Se.ller » responses t( the court s questions as to the 
factual basis for his change of pleas. But that is not the case here. 
Seiller’s responses must be viewed in the context «>f the proceedings ns 
a whole. As we hate pointed out, pp. 6511 -6515, 6 >25 6526, Hitpra, those 
proceedings included the reading in full of the relatively simple charges, 
Stiller'* admissions that lie understood the charges, and his separate 
pleas of guilty to etch charge. Moreover, Seiller admitted that be 
had discussed the charge-, and his rights fully with his attorney. 
Finally, there is an or. the record statement by .lodge Cooper that he 
was convinced at the time of the change of pleas by his observation of 
Sedler d.r r;’ that proceeding* that the latter knew "the full siguif 
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pleading guilty. The court’s inquiry in a §2255 proceeding 
properly is limited to what was before the judge at the 
time he was asked to accept the guilty plea. United States 
v. Navedo, 516 F.2d 293, 297 (2 Cir. 1975). 

The foregoing applies to Seiller's claims of innocence 
based on his presently asserted new version of the facts. 
It does not apply to his allegations of promises of leniency, 
ill health and language difficulties. As to the latter, Seiller 
assumes that his mere allegations entitled him to a hearing. 
We disagree. Xo hearing was required unless evidentary 
facts were alleged in such detail as to have raised suffi¬ 
ciently substantial issues to warrant a hearing. Michel v. 
United States, 507 F.2d 461, 464 (2 Cir. 1974). Mere con- 
CiJiOry assertions do not entitle a petitioner to a hearing. 
Di’H v. United States, 491 F.2d 758, 760 (2 Cir. 1974). 

With respect to Seiller’s assertions that his ill health and 
language difficulties prevented him from comprehending 
the change of plea proceedings, we find his affidavits to be 
aevoid o: any evidentiary support for such assertions. 
Tuey rest solely on Seiller’s conelusory statements. De¬ 
spite hi; c:a:m that he was under the care of a neurologist 
and psychiatrist at the time of his change of pleas, it is 
s.gtin.eant that Seiller failed to submit any affidavit or 
cer.ii.eate whatsoever from those persons as to his mental 
condition at the time of his change of pleas. We hold that 
the district court was fully justified, when it rejected 

S '; I :. r ’ S ? r . :?inal R,lle 32(d) motion his subsequent 
;22oo petition, to have relied on its own observation as 
stated on the record of the change of plea proceedings 
remaning Seiller’s condition at that time. See pages 6516 


a plea of guilty to 


- ?an - or * ^at he is ‘undertaking to do by t;iki 
• i.**." c'le of the three* conspiracy chrtrges. # •• 

W< ’ rd 01 th ” phan S« ft™ pro-nedinp, a* a whole, I am 
i. t.-ed that Seiller fully understood the nature of the crime., to which 
he :■ ended entity. 






* 


and 6519-6521, supra. Clearly, within the meaning of §2255, 
Seiller was entitled to no relief on those claims. 

Xor was Seiller’s claim that he had been promised le¬ 
niency by the prosecutor sufficient to warrant a hearing. 
First, the claim as stated was evasive. Seiller’s affidavit 
in support of his §2255 petition alleged that he had been 
told that he could expect leniency for his cooperation. 
When the prosecutor specifically denied that Seiller had 
cooperated with the government, Seiller withdrew to a 
position that he had been promised leniency for his will¬ 
ingness to cooperate. Second, the claim was asserted only 
belatedly. Seiller did not mention it in his affidavit in sup¬ 
port of his Rule 32(d) motion, which in fact stated that 
there had been no plea bargaining. It is reasonable to as¬ 
sume that if there had been such a promise it would have 
been called to the judge’s attention at the time of sentenc¬ 
ing when the government failed to mention it, or in Seiller’s 
letter to the judge requesting reconsideration of bis sen¬ 
tence. Finally, of chief importance, Seiller’s claim is 
squarely contradicted by his own statement at the change 
of plea proceedings that no one had promised him anything 
of any kind to plead guilty, including a promise of a more 
lenient sentence. See note 5, supra. On this record, we 
agree with the district court that Seiller’s claims are “hol¬ 
low" and “unpersuasive”. See p. 6524, supra. They were 
properly rejected without a hearing. See Dalli v. United 
States, supra, 491 F.2d at 762. 17 

Finally, Seiller’s claim that his change of pleas was 
induced by his attorney’s statement that lie thought Seiller 
could expect a suspended sentence did not entitle him to 


17 Although the government del not oppose an evidentiary bearin'* on 
Seiller s claim of promised 1-nicnev, that did not divest the district court 
of its discretion to determine whether the claim was sufficiently substan¬ 
tial to warrant grantin', a hearing. TCiUiam v. Cnitr-l S'utet, 50.1 K.2d 
095, 90S (t> Cir. 1974). 
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a hearing. Even assuming such statement were true, it 
would not constitute grounds for vacating the pleas. A 
mistaken estimate by defense counsel of the sentence Seiller 
could expect to receive would not vitiate his pleas of guilty. 
United States ex rel. Hill v. Ternnlto, 510 F.2d 84-1, 847 
(2 Cir. 1975); United States ex rel. Scott v. Mnncusi, 429 
F.2d 104,108 (2 Cir. 1970), cert, denied, 402 U.S. 909 (1971). 

The order of the district court which denied Seiller’s 
motion to vacate the judgment of conviction on Count 
Three of indictment 71 Cr. 675 is affirmed. With respect 
to Count One of indictment 71 Cr. 675 and Count One of 
71 Cr. 676, the order of the district court is reversed and 
the case as to those two counts is remanded to give Seiller 
an opportunity to replead. The case also is remanded for 
reconsideration of the sentence on Count Three of indict¬ 
ment 71 Cr. 675. 

Affirmed in part, reversed in part, and remanded. 


Mn.Lm.AV. Cirru’t Judge (dissenting in part and concur¬ 
ring in part): 

I di-.-ent from that part of .Tudge Timbers’ opinion 
which holds that the requirements of Rule 11 of the Fed¬ 
eral Rules of Criminal Procedure were mot here with re¬ 
spect to Count One of indictment 71 Cr. 675 and Count 
One of indictment 71 Cr. 676, each of which involved a 
conspiracy to sell stolen securities in interstate and for¬ 
eign commerce in violation of 18 U.S.C. $2,314. I would, 
therefore, to that extent, reverse the order of the district 
court and give the appellant the opportunity to replead to 
these counts. I agree with Judge Timbers that there was 
no violation of Rule 11 with respect to the guilty plea to 
Count Three of indictment 71 Cr. 675, which charged a 
different vonspir .cy to violate section 2314. Since the court 







below sentenced the appellant to concurrent three-jear 
terms on each of the three counts, I would remand to the 
district court for resentencing on Count Three in light of 
the invalidity of the other two pleas. See United States 
v. Rivera, slip op. 4769, 4775 (2d Cir. July 14, 1975); 
McGee v. United States, 462 F.2d 243, 247 (2d Cir. 1972). 

The clear purport of Rule 11 is that the sentencing 
judge must determine that the conduct which the defen¬ 
dant admits on his questioning constitutes the offense 
charged in the indictment. McCarthy v. United States , 
394 U.S. 459, 467 (1969). The record before us persuades 
me thi.t Seiller’s responses to Judge Cooper’s questioning 
in the judge’s effort to establish a factual basis for the 
guilty pleas to the two counts in question demonstrate a 
denial of criminal intent and therefore a tacit assertion 
of innocence rather than guilt. The conduct Seiller ad¬ 
mitted to was without criminal intent and his admission 
of guilt therefore only indicates his misunderstanding of 
the crime charged. 

I call attention to the full text of footnote 6 of Judge 
Timbers’ opinion, which is that portion of the transcript 
of the plea proceeding relating to Judge Cooper’s question¬ 
ing of Seiller in an effort to establish a factual basis for 
his plea of guilty to the two conspiracy counts at issue. 
After having the clerk read in full each of the indictments 
and after Seiller admitted that he was guilty of each 
crime, Judge Cooper, despite his initial reaction that the 
defendant was intelligent, that the language of the indict¬ 
ment was simple and basic and that consequently he might 
avoid inquiry into the factual basis element of Rule 11, 
nonetheless, and properly in my view, asked Seiller to 
recite what he did with respect to each charge. Seiller’s 
response was that, in each of the cases, “I introduced 
parties to each other which committed then the crime of 
which I am accused. That is how T got involved in the 
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conspiracy.” This would probably suffice to establish the 
“togethernesss” element of the conspiracy, that is to say, 
the confederation, the mutual participation in a joint ven¬ 
ture. However, it did not provide any basis for establish¬ 
ing the specific criminal intent requisite for the crime— 
the intent to sell securities which Were stolen. Judge 
Cooper very properly continued to press on to determine 
Seiller’s knowledge as to how the securities were obtained. 
His response was that he did not know “in all three situa¬ 
tions.” Although Seiller did state that he knew his con¬ 
federates were committing crimes, Judge Cooper asked if 
he knew the securities were stolen. With respect to both 
the United States Treasury bills and the securities which 
are the subject of the two indictments in question, Seiller 
specifically stated that he did not know they were stolen 
at the time he introduced the parties but only learned of 
their theft later on. The judge then said to Government 
counsel: “What do you sav?” His response was, “That 
fairly sums it up, your Honor.” Inexplicably, the voir dire 
was terminated. 

I agree with Judge Timbers that the trial judge’s ques¬ 
tioning up to this point was comprehensive and searching. 
It established, to me at least, from Seiller’s responses that 
he eon-idered that his introduction of those who were sell¬ 
ing securities not then known to him to be stolen made 
him a member of a conspiracy to violate 18 U.S.C. § 2314. 
If that was his understanding, then the plea of guilty 
should have been rejected. At least at that juncture fur 
ther questioning on the point was clearly in order. 

Judge Timbers’ opinion, of course, is not insensitive to 
the appellant’s argument. In part, the opinion suggests 
that this case is distinguishable from our holding in Iri- 
-(irif v. United Staffs, b08 F.2d 9fi0 (2d Cir. 1974). since 
the indictment here, which charged not only the combina¬ 
tion hir spelled out the element of intent, was fully read 









to the defendant. However, as the Assistant United States 
Attorney pointed out below, the court still had to assure 
itself of the factual basis for the admissions. It was at 
this point that Seiller’s specific responses negated the 
specific intent to dispose of stolen securities. I agree that 
not all conspiracies are that complicated and that in some 
cases the reading of the indictment, including the overt 
acts charged, and the admission by the defendant of the 
acts described therein might well constitute a compliance 
with Rule 11. Rizzo v. United States, 516 F.2d 789, 794 
(2d Cir. 1975); Irizarry v. United States, supra, 508 F.2d 
at 968 n.9. However, this precise question is not before 
us because Judge Cooper continued the inquiry and elicited 
specific denials of guilty knowledge by Seiller which speak 
louder to me than liL predictable monosyllabic admissions 
of understanding and guilt. 

Judge Timbers’ opinion also suggests that Seiller’s de¬ 
nial of knowledge that the securities were stolen contra¬ 
dicts bis earlier admission (spe footnote 15 of Judge 
Timbers’ opinion) that he knew that the parties with 
whom he acted were committing crimes. However, this 
answer did not satisfy Judge Cooper because he per¬ 
iled in his examination and, as the transcript indicates 
(see footnote 6 of Judge Timbers’ opinion), Seiller then 
d- nied any criminal intent. In view of these specific re¬ 
sponses and the failure of the court to further probe 
into the matter, I see no alternative but to accept Seiller 
at his word on the record before us. 

Finally, Judge Timbers argues that the conspiracies 
charged were continuing and did not terminate until the 
date the indictments were filed. He further argues that 
Seiller points to nothing in the record of the plea pro 
.•. ♦•ding which indicates that his knowledge was not ob- 
• d"i d during the life of tie* conspiracy, citing United 
s’,,'.- v. Jindahnnentc, 507 F.2d 12, 20 (2d Cir. 1074). 
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cert, denied, 95 S. Ct. 1565 (1975). This argument is un¬ 
persuasive in my view. As the Supreme Court announced 
m Santobello v. A ew York, 404 U.S. 257, 261 (1971): 

Fed. Rule Cnm. Proc. 11, governing pleas in federal 
courts, now makes clear that the sentencing judge 
must develop, on the record, the factual basis for the 
plea, as, for example, by having the accused describe 
the conduct that gave rise to the charge. 

(Emphasis in original; footnote omitted). See also Mc¬ 
Carthy v. L tided States, supra, 394 U.S. at 470; Irizarry 
v. United States, supra, 508 F.2d at 967-68.* The failure 
of the record here to establish that Seiller had the requi¬ 
site gui.ty knowledge prior to the termination of the con¬ 
spiracy therefore fatally flaws the plea of guilty. The 
oukgation to establish this basic element of specific in¬ 
tent was upon the trial judge and we cannot now rely 
upon speculation or cast the burden upon Seiller of prov¬ 
ing that his guilty knowledge was only obtained sometime 
atter the indictment was filed. Having admitted that he 
later learned that the securities in issue were stolen it 
was the obligation of the court to ascertain the time of 
the origin of this knowledge and the nexus between that 
knowledge and Seiller’s then-role in the conspiracy. 

Aside from this, I would emphasize that Seiller’s only 
admi-ion of personal activity in the criminal enterprise 

* >v thi ; • Uth0ri V Mieve i: ” ina PP">P"»‘« .upp.en.ent 

the record by reference to United State, v. Infant,, 474 F 2,1 5->" f 2 d 

C.r. 1. .3), either to determine Seiller', .igaificant role in the conspiracy 
.ce footnote , of Judge Timber,' opinion) or hi, «.phi,tieation „„d 

v f ZTstT { ° cl ° f • TU,,K ‘• T ' n,lvr< Irizarry 

. ,2 ' *" rra • r,0S f (holding that the di„rict 

ft T> ^ l ' r '° n “ nr f!<cU at his not j»,t the a Im^ion, 

of the defendant, in evaluating tho r*i,te„e,. „f a ,,„. tual Iia ,i, f „„ 

*7*1 ' ■ “ d •* - ’ P > mu t I* a ■ 

°* record of the plea proceedings). 





" as t,ie intro ^uction of his partners to the prospective pur¬ 
chasers. There is nothing in the record to establish any 
further activity by him and he said that he did not know 
at that time that the subjects of the sale were stolen. It 

,S further notew °rthy that, although the indictment charges 
a continuing conspiracy, the only overt acts charged in 
Count One of indictment 71 Cr. 675 which mention Seiller 
are a meeting and the sending of a telex, both on one day, 
September 29, 1969. In Count One of indictment 71 Cr. 

\ Sei,,er ’ s over t acts are the sending of letters on the 
19th, -4th and 29th of December, 1969, plus a telex on 
December 27, 1969. In sum, as far as the record before us 
discloses, Seller's only participation was limited to ar- 
rangmg introductions over a very brief period of time late 
in 19i., tilth nothing to indicate any further factual par¬ 
ticipation by him in 1970 and 1971. Hence, even if we were 
permitted to speculate, the exercise is unproductive 
Judge Timbers’ reliance on Iiadalar.iente is misplaced. 

T wt uas not a Rule 11 case and the conviction there after 
trial "as, we found, supported by a record 
"hich established the defendant’s continuing participation, 
particularly Ins presence and comments at a significant 
meeting, which amply justified the jury’s determination 
"‘ a 1,e ha(1 lhe unlawful intent required. It is basic of 
course, that the participation of a conspirator from ’the 
inception of the conspiracy to the termination date charged 
>n the indictment is unnecessary to a conviction of that 
consmrator. See United States v. Tones, 503 F.2d 1120, 
11-4 n.2 (2d Cir. 1974); United States v. Flaxman 495 

" 4 ’ ,n ‘ (,fh f Ir ).cert. denied. 419 U.S. 1031 ( 1974 ). 
states v. Stephens. 492 F.2d 1367. 1373 (6th Cir )’ 
:: rt - 419 I'.S. S74 (1974): United States v. Dardi 

(2d rir ' ) ’ °° l± 379 us - *45 

'1 R4). The question rather is what role did a particular 
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defendant play in the overall venture and, when lie did play 
that role, did he know the purpose of, and did he share in, 
the specific criminal venture of his playmates. Here the 
record of Seiller’s admissions, which is all that we can 
look at, discloses that he brought seller and purchaser 
together, but he said he did not know when he did so that 
the transaction was meretricious. In view of the apparent 
satisfaction of the trial judge and counsel for the Gov¬ 
ernment with Seiller’s responses and the absence of any 
further exploration of this matter, I would vote to reverse 
the denial of the motion under 28 U.S.C. §2255 to vacate 
the judgment of convictions upon two counts and remand 
for resentencing on the third. 




